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Introduction

In 1993 Sean Q. Kelly stated that “relatively little systematic research has sought to assess the impact of divided government on the governing capacity of the American political system”(1993a, 475).  Although research on the consequences of divided government has progressed rapidly in recent years, many gaps in the literature remain.  We believe this research will fill one of those gaps.

In this paper we examine the effect of divided government on Senate hearings of judicial nominees.  We propose that divided government increases Senate scrutiny of executive nominations to the judicial branch.  When the president’s party holds only a minority of the seats in the Senate, the president’s nominees to the judiciary should encounter more difficulty in gaining Senate approval.  The opposition party does not wish to see the judicial branch stuffed with ideological opponents.  In addition, more ideologically extreme members of the opposition party may choose to obstruct the president’s nominees simply on principle.  Thus, during periods of divided government, the Senate Committee on the Judiciary should increase its scrutiny of judicial nominees in attempt to derail the nominations.

This analysis should yield both an accurate description of the recent past and a glimpse into the future.  During eighteen of the last thirty years, opposing parties have controlled the Senate and the executive branch.  It seems likely that this trend will continue.  By examining the effect that divided government has on judicial hearings, we will be able to better predict how future judicial nominees will fare in the nomination process.

This study also has normative implications.  If divided government results in increased scrutiny of judicial nominees, then divided government may provide an extra guard against incompetence, corruption and extremism in the judicial branch.  By contrast, if unified government results in the “rubber-stamping” of the president’s nominees, then unified government offers no such protection.  If this indeed the case, then there is a strong argument to be made in favor of divided government.   

However, if divided government results in gridlock, as many scholars argue that it does (see Brady 1993; Sundquist 1988), then divided control of the Senate and executive branch may impede the nomination process.  The process may take longer and fewer nominees are approved in a timely fashion.  It is also possible that the increased scrutiny of divided government discourages potentially qualified nominees from accepting.  If the opposition party uses its power to block the president simply because his nominees are from the wrong party, divided government may force presidents to nominate judges that are bland and mediocre.  It is hard to imagine a nominee like John Marshall surviving a nomination in 1999 under divided government. 

Consequences of Divided Government


The consequences of divided government have received considerable treatment in the literature, although not as much as the causes of divided government (see, for example, Fiorina, 1992, 1994 and 1996; Frymer, Kim and Bimes 1997; Jacobson 1990; Petrocik 1991;Sigelman, Wahlbeck and Buell 1997; Stonecash and Agathangelou 1997; and Thurber 1991).  Early analyses argued that most important legislation occurred during unified government, while divided government rendered the government weak and disorganized (Cutler 1988; Pfiffner 1991; Sundquist 1988).   Passing legislation is difficult during divided government, presumably because presidents are largely unable to lead when the opposition party controls the Congress.  This results in stalemate and deadlock over important domestic and foreign issues.

Some important early work argues that divided government does not contribute to stalemate and gridlock.    Mayhew (1991a, 1991b and 1993) compares important legislation passed during periods of divided and unified government.  He finds that about the same amount passed under both forms of government.   Jones (1994, 1995) supports this by arguing that the legislative process continues unabated during divided government.

Other work contradicts these analyses.  Weahterford (1994) suggests that stalemate does occur when divided government is new, while Kernell (1991) maintains that divided government creates institutional conflict.  Thorson (1998) finds that party unity votes in Congress that favor the dominant party are more likely to occur on final votes of passage during periods of unified government.   Other scholars have found that divided government increases the amount of important legislation that presidents oppose and increases the odds that important legislation will fail to pass (Edwards, Barret and Peake 1997).   Further, presidents increasingly use the veto as the proportion of opposition seats in Congress increases (Rohde and Simon 1985).  Mayhew and Jones notwithstanding, it appears that divided government throws a wrench into legislative machinery.

In addition to the legislative process, divided government also has implications for policy.  By employing a more restrictive definition of “important legislation” than Mayhew, Kelly (1993a and 1993b) finds that divided government does result in less innovative policy.   Cox and McCubbins (1991) argue that divided control of Congress in the 1980s caused the rapid growth of budget deficits.  Differing spending priorities of Senate Republicans and House Democrats led to compromise that resulted in increased spending across the board.   Other policy effects of divided government include an increased likelihood of tax reduction (Cox and McCubbins 1991) and a decline in the quality of United States foreign policy (Destler 1985). 

Thus, much of the growing literature on the various effects of divided government concludes that divided government has a pronounced effect on the legislative process and policy outcomes.  The remainder of this study contributes to this literature with an examination of the effect divided government on one facet of the nomination process.

Theory

Does divided government—for the purpose of this particular study, divided control of the Senate and the Executive—have an impact on Senate judiciary hearings?  In his extensive study of divided government, Fiorina (1996) finds that presidents are only two percent less successful in winning Senate approval of their nominations (both judicial and executive office) when the Senate is controlled by the opposition party.  Fiorina argues that this difference indicates that at worst there is a “small degree of increased conflict over presidential appointments when different parties control the presidency and the Senate”(1996, 98).  He notes that this slight increase in conflict may have a “positive as well as a negative side.  If, under unified government, Congress rubber-stamps presidential appointments, then divided government may provide a welcome dose of increased scrutiny”(1996, 98).


We believe that the confirmation rates alone do not tell the full story.  While confirmation rates may not vary substantially between unified and divided government, we believe that the level of scrutiny varies substantially.  Under divided government, the Senate Committee on the Judiciary should be more willing to examine judicial nominees in greater detail.  While this increased scrutiny may not alter the eventual confirmation vote, it may well alter the types of nominees chosen by the president.


The Senate Committee on the Judiciary may increase scrutiny of judicial nominees during divided government in an effort to impede ideological opponents from ascending to the judicial branch, or it may use the confirmation power as a form of leverage against the president.  While the committee certainly cannot derail all of the president’s nominees, it may increase scrutiny to eliminate those that are ideologically extreme or otherwise unqualified.  The committee will carefully probe the nominee’s judicial philosophy, to ensure that the nominee is ideologically more centrist.  This will result in a judicial branch that if not to the immense liking of the opposition party, at least is palatable.


The committee may also increase scrutiny under divided government for potential public relations and electoral benefits.  By carefully probing a nominee’s past, the committee is more likely to uncover gross incompetence or perhaps even blatant corruption.  If the opposition party can uncover “dirt” on the president’s judicial nominees, they may be able to cause the president public embarrassment.  This may result in electoral benefits for the opposition party.

Data and Methodology


Measuring the level of scrutiny given to judicial nominees is a difficult task.  There is no direct measure available.  While it is conceivably possible to enter all of the committee testimony into a computer and use content analysis, the amount of work involved in such an undertaking is astronomical.  We believe that it is reasonable to substitute the length of the testimony as a measure of scrutiny.  To thoroughly scrutinize a judicial nominee, members of the committee must ask more probing, even hostile, questions of the nominee.  This will require the nominee to give more testimony than he or she would under more hospitable circumstances.  The greater amount of questions and testimony in a hearing will result in a greater amount of time spent on the hearing.   In addition, the committee should be more likely to call additional witnesses to further increase the level of scrutiny, resulting in additional time spent on hearings.  So, if divided government leads to increased scrutiny of judicial nominees, this will be reflected in an increased amount of time spent on judicial hearings.


To measure the length of the testimony, we examined the recorded testimony from the Senate Committee on the Judiciary from 1982 through 1996.  For each nominee, we recorded the length of time the spent in front of the committee.  We also included the amount of time given to witnesses whose testimony was directly connected to an individual nominee.
  Since the committee often questions several nominees in the course of a single hearing, we approximated the amount of time given to each nominee by dividing the total time for all of the nominees by the number of lines of testimony for each nominee
.


For our independent variables, we were interested in three factors.  Our first independent variable is the presence of divided government.  Since we predict that divided government has a strong impact on the level of scrutiny, we obviously needed to include an indicator.  To capture this effect we employ a dummy variable, coded 1 for divided government, 0 for unified.  


Our second independent variable is the level of the appointment within the court system.  Since a nominee to the Supreme Court will wield far more power than a nominee to a district court, we would expect (and hope) that the Senate Committee on the Judiciary would take more time to scrutinize nominees for higher appointments.  We divide the nominees into four categories: district court nominees, circuit court nominees, Supreme Court nominees, and nominees to the DC Court of Appeals.  We chose to separate out the DC Court of Appeals because it is widely seen by members of the committee as a stepping stone to the Supreme Court.  In addition, the DC Court of Appeals addresses many of the major cases dealing with the federal government, and their decisions are binding when the Supreme Court chooses not to examine the case.


Our third independent variable is a measure of the opposition party ideology.  We define the opposition party as the party that does not control the Presidency at the time of the hearing.  As the opposition becomes more ideologically extreme, they should be more likely to demand tougher scrutiny of the president’s nominations.  To measure the extremity of the opposition ideology, we used the median ADA score for the opposition contingent in the Senate Committee on the Judiciary.  We then “folded” the score, subtracting 50 from it and taking the absolute value.  This generates a variable that ranges from 0 to 50 for both Republicans and Democrats.  As the opposition party contingents on the committee become more extreme, the score goes higher.

Analysis


The data for time was collected from the official publications of the Congressional Record.  The ADA scores were collected directly from the Americans for Democratic Action.  All of the other variables are self-explanatory.  In total, we were able to include the testimony of 682 different nominees over the time frame.  

Table 1—Breakdown of Nominations

Level
Frequency

District Court Nominations
534

Circuit Court Nominations
129

DC Court of Appeals Nominations
11

Supreme Court Nominations
8

Although the dataset is clearly heavily weighted with district court nominations, this is not a surprise.  The vast number of district courts relative to the other courts raises the number of likely openings, and thus the number of nominations.  As a basic test of the level or scrutiny, a breakdown of the average testimony time for each level is the obvious starting point.

Table 2—Average Time by Nomination Level

Level
Mean Time (In Minutes)
Mean Time (In Hours)

District Court Nominations
24.75
0.413

Circuit Court Nominations
67.79
1.130

DC Court of Appeals Nominations
283.55
4.717

Supreme Court Nominations
3084.51
51.409

As expected, the amount of time spent on each nominee varies dramatically by the level of the appointment.  As the level of the appointment increases, the amount of testimony also increases. For our second test, we examined the mean time for the various levels under divided government and unified government.

Table 3—Average Time by Nomination Level and Divided/Unified Government

Level
Mean—Unified Government
Mean—Divided Government
T-Test (p)

District Court
19.79
30.10
-1.564 (0.11)

Circuit Court
52.52
84.31
-1.143 (0.25)

DC Court
82.43
635.5
-2.189 (0.05)

Supreme Court
778.25
2306.64
-2.245 (0.04)


The results are mixed.  The level of scrutiny under divided government is only significant for the DC Court of Appeals and the Supreme Court, although district and circuit court nominees appear to also experience increased scrutiny under similar circumstances.  The large differences for the DC Court of Appeals and the Supreme Court are a result of several hearings (Clarence Thomas, Robert Bork, among others) under divided government that went on for well over a week.  


To further test the impact of divided government, a multivariate model is in order.  The model includes the divided government and appointment level variables, as well as the variables measuring the ideological extremity of the opposition party and the presence of additional witnesses in the hearings.

Table 4—OLS Regression On Testimony Time

N=682

F(4,677)=371.61
Prob(F)=0.001
R2=0.2973

Variable
Coefficient
T
P(t)

Appt. Level
348.07
14.011
0.001

Divided Gov.
84.02
2.878
0.004

Witnesses
316.63
4.824
0.001

Ideology
5.319
2.752
0.006

Constant
-256.22
-3.923
0.001

The overall results of the regression model are, once again, mixed.  Although all of the variables are significant and in the proper directions, the fit of the overall model is mediocre.  It is worth noting that the impact of divided government, while significant, is not as important as the presence of witnesses in the hearings.  A further examination of the data is warranted.  To this end, we used a similar regression model, dropping the appointment level variable and replacing it with three dummy variables for the appointment levels.  The district court level then becomes the baseline for the model..

Table 5—OLS Regression On Testimony Time with Dummies

N=682

F(4,675)=246.16
Prob(F)=0.001
R2=0.6889

Variable
Coefficient
T
P(t)

Circuit
20.63
0.915
0.360

DC Appeals
220.77
3.175
0.002

Supreme Court
2953.03
35.919
0.001

Divided Gov.
72.97
3.741
0.001

Witnesses
251.22
5.733
0.001

Ideology
4.21
3.264
0.01

Constant
113.34
3.005
0.03

This model provides a substantially better fit than the previous one.  With the exception of the circuit court dummy variable, all of the variables are significant and in the proper direction.  In addition, the overall model fit is quite good.  Given the results of both models, it is clear that divided government does have an impact on the amount of time judicial nominees face in front of the Senate Committee on the Judiciary.  

Conclusions

The results of the analysis indicate there are a number of factors that can influence the length of a nominee’s testimony.  The level of the appointment, the presence of witnesses, the extremity of the opposition party, and the presence of divided government all have an impact on the amount of time spent by the committee.  


For our purposes, what is most important is that the level of scrutiny applied by the committee increases when divided government is present.  The committee is more likely to call witnesses (t=2.535, p<0.03), and spends more time with the nominees in committee chambers.   While it appears that nominees face a more difficult fight getting to the final confirmation under divided government, as Fiorina suggests, there is little difference in the eventual success of the nominees.  Thus, it appears that divided government does not result in gridlock for Senate hearing of judicial nominees.  Rather, the Senate merely increases its scrutiny of judicial nominees.  If this results in added protection against incompetence or extremism ending up on the bench, then a solid case can be made in favor of divided government. 

However, the significance of the ideological extremity variable raises some potential red flags.  If the opposition party is more likely to ask more questions and drag on the hearings for ideological rather than substantive reasons, the nature of the confirmation process becomes tainted.  When the opposition party in the committee uses its power to obstruct nominees simply to obstruct the president, they are earning political points at the expense of the legal system.  While our evidence demonstrates that this effect is relatively weak compared to other factors, it is an area of concern that is deserving of more attention.


It should be noted that this analysis only begins to examine this question.  While we can demonstrate that more time is spent in the hearings themselves, these results do not address what happens outside of the committee.  Are presidents less likely to send controversial appointments to the committee under divided government?  How much of the scrutiny is done behind the scenes, away from the official records of the committee?  How much influence does senatorial courtesy have on the process?  All of the factors certainly play into the confirmation process—we have only begun to examine this complicated and controversial issue.
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� We also include a dichotomous variable for testimony in which extra witnesses were called by the committee.


� For example, if the committee examined three nominees over one hour, we added up the number of lines of testimony for each nominee and divided that by the total number of lines for all three.  We multiplied the resulting fraction by one hour to approximate the amount of time given to each nominee.





